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IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 
Present: N. Bhatta 

Civil Judge  
Tezpur, Sonitpur, Tezpur 
 

22nd day of December, 2021 

 

MISC. (J) NO. 84/2019 
(Arising out of Title Appeal No.18/2019) 

 
 

Smt. Dhanada Saikia and ors -- Appellants / petitioners  
  

-Vs.- 
 

Sri Pranab Saikia   ---   Respondent / Opp Party 
 

 
Smt. Chitra Saikia Kalita and Ors 

 
    --- Proforma Respondent / Proforma Opp Party 
 
 
 

 Ld. Advocate appeared for the petitioners :    Mr. T. Paul      
         Advocate 
 
 Ld. Advocate appeared for the Opp party :          Mr. T. Ghosh,  
                 Advocate  
 
 
 
  Date of hearing   : 18-12-2021 
 

Date of order  : 22-12-2021  
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22-12–2021 

Both sides are represented through their 

learned counsels.  

Seen the petition No.1458/2019 filed by the 

appellants/petitioners under Order XXII Rule 9 read 

with Section 151 of CPC for setting aside of 

abatement against the deceased proforma 

defendant No.3 Benudhar Saikia. In the instant 

petition the appellant/petitioners have pleaded that 

they filed an appeal under Order 41 Rule 1 of CPC 

against the judgment and decree dated 10-04-2019 

passed by Munsiff No.1, Tezpur in Title Suit 

No.17/2015 against the respondents including the 

deceased proforma defendant No.3 Benudhar 

Saikia. That the appellants filed an appeal and 

served notice against the respondents and proforma 

respondents and process served given report that 

the proforma respondent No.3 Benudhar Saikia died 

thereafter advocate for the appellants informed the 

appellants that proforma respondent No.3 Benudhar 

Saikia had died and advocate for the appellants 

asked question that why they not informed them 

that proforma respondent No.3 Benudhar Saikia had 

died and also appellants did not have knowledge 
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about that after death of proforma respondent No.3 

her legal heirs are impleaded in this appeal and also 

proforma repsondent No.3 had not contested the 

suit as such ex-parte proceeded the proforma 

respondent No.3. That the mistake was bonafide 

mistake, unintentional and without the  knowledge 

of the appellants. Hence, the appellants/petitioners 

have filed the instant petition for setting aside of 

abatement.   

Against the instant petition, the Opp Party has 

filed written objection stating that the petition filed 

for setting aside of abatement order under Order 

XXII Rule 9 read with Section 151 of CPC is not 

maintainable. The Opp Party has stated that it is a 

blatant lie that the petitioners had no knowledge 

about the demise of Benudhar Saikia but the 

petitioners were silent and opted not to inform the 

Hon’ble trial court. The suit has already become 

abated against the proforma defendant No.3 and 

the substitution should not be allowed at this stage. 

Hence, the Opp Party has prayed to dismiss the 

instant petition filed by the appellants/petitioners. 
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Heard from both sides on the instant petition. 

  That the proforma respondent No.3 

Benudhar Saikia expired on 14-03-2019 leaving 

behind his daughters Smt. Juli Saikia and Smt. 

Kalyani Saikia as his legal heirs but the said legal 

heirs were not brought on record within a period of 

90 (ninety) days from the date of death of proforma 

respondent No.3 Benudhar Saikia. The suit 

proceeded ex-parte against the said proforma 

respondent No.3 Benudhar Saikia in original suit as 

he did not appear this Court after receipt of 

summons. That also have not informed their 

advocate that proforma respondent No.3 Benudhar 

Saikia died on 14-03-2019. 

 That the proforma defendant No.3 Benudhar 

Saikia died on 14-03-2019 leaving behind his 

daughters Smt. Juli Saikia and Smt. Kalyani Saikia 

as his legal heirs. If the petition for setting aside 

abatement is allowed then the respondents will not 

suffer any kind of loss or injury. 
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Accordingly, petition No.1458/19 filed by 

appellants/petitioners under Order XXII Rule 9 read 

with Section 151 of CPC for setting aside of 

abatement against the deceased proforma 

defendant No.3 Benudhar Saikia is allowed without 

cost. 

Misc.(J) case No.84/2019 is disposed of on 

contest.  

   

 

 

 

 

 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 

22-12-2021 
Contd…  

Misc.(J) No.84 of 2019 

i/c TA No.18/2019 


